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l/ON'STITITIOXAL    A  MEN"  DM  EN T — CIVIL    KHiHTs. 

Mr.  WILSON  said: 

Mr.  President:  <  )n  the  second  day  of  the  session  I  introduced  a  joint 
resolution  proposing  an  amendment  tu  the  Constitution  ut'  the  United 
States,  which  is  Senate  joint  resolution  No.  •">.  and  at  tin;  time  gave 
notice  that  I  d&sired  to  cull  it  up  at  an  early  day  for  the  purpose  of 
presenting  some  observations  on  it  to  the  Senate,  after  which  it  was 
my  purpose  to  move  its  reference  to  the  Judiciary  Committee.  If  it 
he  the  pleasure  of  the  Senate  I  should  like  to  have  the  resolution  taken 
up  now  in  order  that  I  may  submit  some  remarks  upon  it. 

The  PRESIDENT  pro  tempore.  The  Senator  from  Iowa  moves  that 
the  Senate  now  proeeed  to  the  consideration  of  joint  resolution  (S.  R.  5) 
proposing  an  amendment  to  the  Constitution  of  the  United  States. 

The  motion  was  agreed  to. 

The  PRESIDENT  pro  tempore.  The  joint  resolution  is  before  tlie 
Senate  as  in  Committee  of  the  Whole,  and  will  be  read. 

The  Acting  Secretary  read  the  joint  resolution,  as  follows: 

Joint  resolution  proposing  an  amendment  to  the  Constitution  of  the  United 

States. 
Resolved  by  the  Semite  nnil  House  of  Representatives  of  the  United  Sidles  of  A  mi  rica 
in  Congress  assembled  (tivc~thirds  of  each  IIou.se  concurring  therein  I,  That  the  follow- 
ing article  he  proposed  to  the  Legislatures  of  the  several  Suites  a-  an  amend- 
ment to  the  Constitution  of  the  United  States,  which,  when  ratified  by  three- 
fourths  of  said  Legislatures,  shall  he  valid,  to  all  intents  and  purposes,  as  a  part 
of  the  said  Constitution,  namely  : 

Article  XVI. 

Congress  shall  have  power,  by  appropriate  legislation,  to  protect  citizens  of 
the  United  States  in  the  exercise  and  enjoyment  of  their  rights,  privileges,  and 
immunities,  and  to  assure  to  them  the  equal  protection  of  the  laws. 

Mr.  WILSON.  Mr.  President,  two  obligations  result  from  the  estab- 
lishment of  government.  These  are  allegiance  and  protection.  With- 
out the  former  government  can  not  fully  effect  the  purpose  of  its  crea- 
tion. Without  the  latter  the  citizen  can  not  rightly  observe  his  duty. 
The  two  obligations  are  reciprocal.  They  are  coextensive.  The  former 
embraces  both  service  and  obedience:  the  latter,  defense  and  justice. 
Whosoever  owes  allegiance  in  the  sense  in  which  the  term  is  here  used 
is  a  citizen,  and  whosoever  is  a  citizen  is  entitled  to  protection. 

This  is  the  doctrine  of  our  Constitution.  It  is  the  doctrine  of  that 
old  document  through  which  the  originators  of  this  Government  pre- 
sented their  c;lsc  to  the  judgment  of  the  world  in  obedience  to  a  "de- 
cent respect  to  the  opinions  of  mankind."     And  it  was  not  an  idle  play 


upon  words  nor  an  unmeaning  resort  to  attractive  phraseology  which 
led  them  to  declare  that — 

We  hold  these  truths  to  be  self-evident,  that  all  men  are  created  equal ;  that 
they  are  endowed  by  their  Creator  with  certain  inalienable  rights;  that  among 
these  are  life,  liberty,  and  the  pursuit  of  happiness.  That  to  secure  these  rights 
governments  are  instituted  among  men,  deriving  their  just  powers  from  the  con- 
sent of  the  governed  ;  that  whenever  any  form  of  government  becomes  de- 
structive of  these  ends  it  is  the  right  of  the  people  to  alter  or  to  abolish  it,  and 
to  institute  a  new  government,  layiag  its  foundations  on  such  principles  and 
organizing  its  powers  in  such  form  as  to  them  shall  seem  most  likely  to  effect 
their  safety  and  happiness. 

This  general  declaration  of  doctrine  harmonizes  with  the  reciprocal 
character  of  allegiance  and  protection.  And  it  was  because  of  this  that 
the  framersof  our  Constitution  projected  that  definite  and  comprehen- 
sive declaration  of  purpose  formulated  in  the  preamble  to  that  instru- 
ment in  the  words: 

We,  the  people  of  the  United  States,  in  order  to  form  a  more  perfect  Union, 
establish  justice,  insure  domestic  tranquillity,  provide  for  the  common  defense, 
promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to  ourselves 
and  our  posterity,  do  ordain  and  establish  this  Constitution  for  the  United  States 
of  America. 

These  ends  could  not  be  wholly  attained  except  through  the  co-opera- 
tive observance  of  the  reciprocal  obligations  of  allegiance  and  protection. 
We  did  not  need  the  hard  lessons  and  awful  experience  which  came  to 
this  nation  to  affirm  the  correctness  of  the  principle  here  stated.  The 
broken  columns  of  other  nations  were  evidences  sufficient  had  we  but 
heeded  them;  for  no  people  has  continuously  enjoyed  the  ends  of  gov- 
ernment as  enumerated  in  the  preamble  to  our  Constitution  without  the 
co-operation  of  allegiance  and  protection.  Nor  will  it  ever  be  other- 
wise. Nor  can  this  co-operation  ever  be  had  by  mere  declaration  of  right 
theories  concerning  it.  It  needs  the  solid  food  of  tact  accomplished  to 
assure  its  healthful  action  and  fix  its  best  results.  Hearty  allegiance 
brings  peace,  security,  and  power  to  a  government.  Effective  protection 
gives  contentment,  industry,  and  prosperity  to  the  people.  When  these 
conditions  coexist  the  supreme  end  of  government  is  reached;  but  when 
they  do  not,  then  we  have  that  other  result  described  by  Dr.  Lieber  in 
his  masterly  work  on  political  ethics  when  he  says: 

Where  men,  of  whntsoever  condition — rulers  or  ruled,  those  that  toil  or  those 
that  enjoy,  individually,  by  entire  classes,  or  as  nations — claim,  maintain,  or  es- 
tablish rights,  without  acknowledging  corresponding  and  parallel  obligations, 
there  is  oppression,  lawlessness,  and  disorder;  and  the  very  ground  on  which 
the  idea  of  all  right  forever  rests — the  ground  of  mutuality  or  reciprocity, 
whether  considered  in  the  light  of  ethics  or  of  natural  law — must  sink  from 
under  it. 

The  obligation  of  allegiance  in  its  extremest  action  holds  both  the 
life  and  property  of  the  citizen  subordinate  to  the  necessities  of  the 
Government.  If  the  public  enemy  threatens  the  Government  the  ob- 
ligation of  allegiance  may  command  the  presence  of  the  citizen  in  the 
Army.  The  price  of  obedience  may  be  his  life.  If  he  by  private  act 
should  disturb  the  order  of  society  his  life  may  be  the  forfeit,  and 
the  taxing  power  of  the  Government  may  consume  his  property.  The 
obligation  covers  the  service,  duty,  and  possessions  of  whatsoever  char- 
acter they  may  be,  of  the  citizen.  There  is  no  limit  but  that  of  neces- 
sity. And  who  can  say  that  this  is  not  limitless?  At  least  will  all 
admit  that  within  the  organized  powers,  including  both  those  which 
are  expressed  and  those  that  are  implied,  nothing  is  exempt  from  the 
obligation  of  allegiance. 

On  the  other  hand,  standing  as  a  perpetual,  alert,  sleepless  presence, 
is  the  obligation  of  protection.     It  has  the  right  to  command  the  requi- 


site,  even  to  the  utmost  powers  of  the  Government  in  behalf  of  the  citi- 
zen as  a  reciprocal  return  for  his  observance  of  the  obligation  of  alle- 
giance. And  when  this  is  denied  then  are  the  foundations  of  revolution 
laid.  Then  it  is  that  the  Declaration  of  Independence  comes  with  the 
prodigious  force  of  the  words  which  declare: 

Tint  when  any  form  of  government  becomes  destructive  of  these  ends.it  is 
llu.  rj,jji,  „f  the  people  to  alter  or  to  abolish  it, and  to  institute  a  new  govern- 
ment, laving  its  foundations  on  such  principles, and  organizing  its  powers  in 
such  form,  as  to  them  shall  seem  most  likely  to  effect  their  safety  and  happiness. 

And  what  is  the  right  of  the  whole,  or  of  a  considerable  number  of  the 
people,  is  the  right  of  each  citizen.     Not  that  a  single  citizen  can  in- 
augurate a   revolution,  or  alter  or  abolish  a  form  of  government  and 
found  a  new  one,  but  that  Ids  right  to  protection  is  the  same  as  that  of 
the  multitude,  and  itsdenial  is  as  hateful  as  if  aimed  at  the  many.  Each 
citi/en  is  ready  to  admit  the  truth  and  force  of  this  doctrine,  and  to  ap- 
ply it  in  his  own  defense:  and  what  each  would  do  for  himself  it  is  un- 
becoming in  him  to  refuse  to  others.     The  firm  lodgment  which  this 
doctriue^has  had   in  the  American  mind  has  ever  found  expression  in 
the  promptness  with  which  the  people  of  this  country  have  extended 
demonstiath  e  sympathy  to  the  populations  of  other  lands  in  their  move- 
ment- against  systems  of  oppression  and  unjust  laws.     This  was  char- 
acteristic of  us 'even  duriug  the  period  when  we  were  practicing  the 
most  flagrant  injustice  of  modern  times  by  holding  millions  of  men  in 
the  condition  of  slavery.     And  the  presence  of  this  latter  fact  in  our 
case  would  have  caused  active  manifestations  of  rejoicing  and  approval 
in  every  civilized  country  on  the  globe  had  a  servile  insurrection  oc- 
curred in   the  United  States.     Nor  could  we  in  such  case  consistently 
have  remonstrated  with  the  rejoicing  millions  of  other  lands;  for  such 
a  ealamitv  would  have  been  but  a  logical  result  springing  from  our  own 
doctrines  and  practices.      And  the  true  wonder  is  thatit  never  befell  us. 
Our   practices,  s.,  far  as  they  concerned   those   millions   of  slaves, 
formed    a  consecutive  burlesque  of  the  doctrines   on    which  we  had 
founded  our  Government.     The  doctrines  were  correct:  but  our  prac- 
tices in  the  matter  indicated  were  so  supremely  wrong  that  the  sword 
ultimately  remonstrated,  and  the  trial  by  battle  put  an  end  to  them 
fores e:      'The    doctrines    were    right,  because,   in    my  judgment,    as 
formulated  in  our  Constitution,  they  embodied  and  organized  the  two 
obligations  of  which  I  have  spoken.     And  no  one  who  carefully  studies 
the  unfolding  of  our  national  ease  when  this  Republic  took  its  place  in 
the  line  of  nations  and  commenced  its  march  of  independent  action,  can 
well  doubt  that  it  was  believed  that  the  exceptional  element  of  slavery 
would  pass  away  under  the  pressure  of  the  peaceful,  orderly,  and  just 
instrumentalities  of  our  vigorous  and  aggressive  civilization.      And  so, 
in  inv  judgment,  the  Constitution  was   made  to  meet  the  conditions 
that  should  be  present  when  slavery  had  passed  away,  and  every  man 
had  become  a  tie. man  and  a  citizen  equal  with  all  others.      It  was  not 
anticipated  that  a  thing  so  foreign  to  the  principles  of  the  Declaration 
;,!1(1  ,,]   the  Constitution  as  slavery  was  would  ever  become  a  masterful 
spirit   in  our  national   affairs.      No  more  was  this  anticipated  than  was 
that  awful  process  through  which  slavery  passed  away,  and  in  its  pass- 
in-  opened  the  gates  for  all  men  to  approach  the  Constitution  and  claim 
its' protection  in  return  for  their  allegiance.     This  complication  of  po- 
litical phenomena  was  unlookod  for:  and  it  is  not  a  matter  of  surprise 
to  mi   that  it  evolved  some  of  the  bewilderments  concerning  the  true 
charactei  ofom  Constitution  to  be  found  in  occasional  judicial  and  po- 
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litical  interpretations  of  the  meaning  and  purpose  of  that  instrument. 
But  it  is  not  my  purpose  to  enter  upon  the  held  of  discussion  here  sug- 
gested. It  would  serve  no  present  practical  purpose.  I  am  content  to 
take  and  use  the  facts  as  I  find  them,  letting  our  inconsistencies  rela- 
tive to  slavery  in  a  republic  keep  their  hiding  places  in  the  past,  while 
we  turn  our  attention  to  things  which  concern  us  now. 

During  the  progress  of  the  war  of  the  rebellion  steps  were  taken  to 
abolish  slavery.  Belbre  all  of  the  States  had  resumed  their  proper  po- 
sitions as  members  of  the  Union  slavery  had  disappeared,  and  a  new 
complication  presented  itself  to  many  minds.  The  slaves  were  free. 
There  were  several  millions  of  them.  Were  they  citizens?  I  do  not 
doubt  that  they  were.  At  the  time  referred  to  I  did  not  doubt  that  they 
were^uative-born  citizens.  But  there  was  some  confusion  of  belief  on 
this  point.  It  was  determined  to  settle  the  question.  It  was  settled 
by  the  adoption  of  an  amendment  to  the  Constitution  which,  among 
other  things,  provides  that — 

All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  States  wherein 
they  reside. 

This  should  have  been  of  itself  sufficient  to  have  settled  the  entire 
controversy.  In  direct  terms  it  did  determine  who  is  a  citizen.  To 
each  person  thus  declared  a  citizen  the  obligation  of  allegiance  attached, 
and  by  every  right  intendment  this  established  in  behalf  of  each  citi- 
zen the  reciprocal  obligation  of  protection.  This  is  both  the  philoso- 
phy and  ethics  of  government.  There  is  no  escape  from  the  logic  of  the 
case.  It  may  be  disregarded,  but  the  rule  stands  as  a  perpetual  rebuke 
to  those  who  do  it  violence.  The  obligation  of  allegiance  is  one  which 
the  government  may  enforce  against  the  citizen  to  the  extremity  of 
life  and  property,  as  I  have  already  stated.  It  does  not  need  a  special 
delegation  of  power  to  authorize  the  enforcement.  It  is  one  of  the 
necessities  of  government.  It  is  an  inherent  power.  Without  it  gov- 
ernment can  not  exist.  It  is  to  the  government  what  the  natural  right 
of  self-defense  is  to  the  individual.  Hence  the  necessities  of  the  pur- 
poses for  which  government  is  organized  are  the  limitations  of  its  power 
to  enforce  the  obligation  of  allegiance.  And  the  purposes  for  which 
this  Government  was  ordained  are: 

To  form  a  more  perfect  union,  establish  justice,  insure  domestic  tranquillity, 
provide  for  the  common  defense,  promote  the  general  welfare,  and  secure  the 
blessings  of  liberty  to  ourselves  and  our  posterity. 

It  is  to  the  necessities  of  these  great  purposes  that  the  Go\  ernment 
may  apply  its  power,  through  the  instrumentalities  provided  by  the 
Constitution,  to  enforce  the  obligation  of  allegiance.  These  instru- 
mentalities are  the  three  departments  of  government.  In  them  inhere, 
from  the  very  necessity  of  the  case,  the  power  to  organize,  administer, 
and  enforce  those  things  which  are  requisite  to  such  an  observance  of 
the  obligation  of  allegiance  in  such  manner,  and  to  such  degree,  as  may 
enable  the  Government  to  effect  the  purposes  of  its  creation. 

But  the  Congress  and  the  States  when  they  made  the  amendment  to 
the  Constitution  to  which  I  am  now  addressing  my  attention,  recog- 
nizing the  complicated  political  phenomena  occasioned  by  the  judicial 
and  political  interpretations  to  which  I  have  alluded,  resolved  to  put 
the  case  beyond  the  lines  of  dispute,  and  to  that  end  placed  the  fifth 
section  in  the  fourteenth  article  in  these  words: 

The  Congress  shall  have  the  power  to  enforce  by  appropriate  legislation  the 
provisions  of  this  article. 


Why  was  this  done?  What  is  the  office  of  this  section?  But  one 
answer  can  be  given  to  these  questions.  That  section  was  made  a  part 
of  the  Constitution  in  order  definitely  to  determine  the  power  of  Con- 
gress to  provide  means  for  the  full  discharge  of  the  obligation  of  pro- 
tection to  the  citizen  in  return  for  theobligation  of  allegiance  resting  on 
him.  Not  because  the  power  so  to  do  did  not  inhere  in  the  Govern- 
ment, hut  because  a  conflict  of  opinion  had  arisen,  as  I  have  suggested. 
This  conflict  was  a  fact,  whether  well  founded  or  not,  and  it  was  deemed 
wisest  and  best  to  meet  it  and  put  it  out  of  the  case  witli  such  a  con- 
stitutional tact  as  the  tilth  section  of  the  fourteenth  article. 

When  this  was  done  the  Government  had  just  completed  oneof  those 
prodigious  tests  of  power  which  rarely  arouse  the  energies  of  nations. 
In  the  course  of  this  test  it  had  supplemented  the  spirit  of  patriotism 
that  readily  tilled  the  ranks  of  the  Union  armies  in  the  earlier  yearsof 
the  war  by  the  voluntary  action  of  our  citizens,  with  a  resort  to  that 
compulsion  which  recognized  no  excuse  except  one  of  a  public  charac- 
ter. The  conscription  act  was  inexorable.  Not  home,  nor  ease,  nor 
pleasure,  nor  business,  nor  private  interest,  nor  race,  nor  color,  nor 
riches,  nor  poverty,  nor  learning,  nor  ignorance  could  successfully 
stand  in  opposition  to  the  command  with  winch  the  conscription  or- 
dered the  citizen  into  the  ranks  of  the  Army.  A  common  line  of  citi- 
zenship surrounded  all;  and  a  common  obligation  of  allegiance  rested 
on  all.  An  equality  which  knew  nodegrees  or  groups  fixed  the  status 
of  each.  It  was  on  this  basis  the  Government  planted  itself  during 
the  dreadful  years  of  tin-  war,  and  we  may  not  wonder  now  that  Con- 
gress and  the  nation  were  anxious  at  the  close  of  the  struggle  that  there 
should  he  no  ground  on  which  even  hypercritieism  could  plant  itself  to 
question  the  protective  power  of  the  Republic.  The  conflict  of  opinion 
which  affected  the  status  of  the  millions  of  our  population  who  had 
emerged  from  slavery  rendered  it  especially  desirable  that  no  doubt  in 
this  regard  should  remain.  It  was  plain  so  far  as  those  millions  were 
concerned,  as  well  as  all  the  members  of  their  race  in  this  country  who 
had  not  been  subject  to  the  supreme  oppression  of  slavery,  that  some 
protective  law- would  be  needed  which  had  not  theretoibre  been  re- 
sorted to.  Those  people  were  freighted  down  with  the  crushing  bur- 
dens of  ignorance,  prejudice,  race  distinctions,  lines  of  caste,  and  dis- 
abilities evolved  by  two  centuries  of  slavery.  i'>ut  they  were  citizens, 
and  entitled  to  the  equal  protection  of  the  laws.  Hence  article  14  of 
the  Constitution,  and  its  reassertion  of  the  protective  powers  of  Con- 
gress. 

But  the  Constitution  will  not  execute  itself.  Hence  the  enactment 
of  the  law  of  March  1.  1875,  commonly  known  as  the  civil-rights  act. 
It  was  not  expected  that  that  act  would  at  once  dispel  the  race  antag- 
onism which  centuries  of  slavery  had  intensified.  Hut  it  was  expected 
that  by  supplementing  the  kindly  and  humanizing  offices  of  passing 
years  with  a  protective  law  of  the  character  of  the  one  enacted  the 
right  end  would  come  in  time.  This  because  most  men  are  readily  af- 
fected by  the  conservative  influences  of  time,  while  the  many  not  thus 
affected  yield,  more  or  less  implicitly,  to  the  commands  of  definite  laws. 
especially  if  they  be  supported  by  penal  sanctions.  That  these  expec- 
tations were  not  unreasonable  is  evidenced  by  the  gradual  growth  of  a 
better  understanding  between  the  two  races  since  the  close  of  the  war, 
but  more  especially  since  the  adoption  of  article  14  of  the  Constitution 
and  the  enactment  of  the  so-called  civil-rights  law.  Could  these  con- 
ditions have  been  preserved  w  ithout  judicial  or  other  governmental  dis- 


turbance  our  advance  toward  a  realization  of  that  equal  citizenship 
which  alone  can  establish  a  desirable  harmony  between  the  two  races 
in  this  country  would  have  been  much  more  rapid  in  the  future  than 
it  has  been  in  the  past.  For  while  the  civil-rights  act  gave  a  sense  of 
security  to  the  colored  citizen  by  reason  of  the  very  fact  that  it  was  on 
the  statute-book,  thus  evidencing  to  him  that  the  Government  really 
meant  to  afford  him  protection,  the  white  citizen  was  becoming  more  and 
more  reconciled  to  the  terms  which  said  act  imposed  on  all  alike.  And  I 
am  not  of  those  who  wonder  that  we  are  not  further  advanced  in  this  di- 
rection than  we  are.  It  is  not  an  easy  thing  to  eradicate  the  prejudices 
of  two  centuries.  When  I  consider  the  condition  of  the  colored  race  in 
this  country  before  the  war,  and  then  regard  the  changes  in  all  respects 
which  have  come  to  its  members  since  that  event,  I  can  but  rejoice  that 
so  much  has  been  done;  and  I  take  courage  in  participating  in  all  right 
attempts  to  effect  still  more  for  them.  Nor  do  I  doubt  that  an  end 
accepted  by  all,  and  satisfactory  to  all,  will  be  reached  at  a  day  not 
greatly  distant. 

The  civil  rights  act  of  March  1,  1875,  was  not  a  very  radical  measure. 
It  entered  on  no  experimental  field  of  governmental  action.  The  first 
section  of  the  act  declared: 

That  all  persons  within  the  jurisdiction  of  the  United  States  shall  be  entitled 
to  the  full  and  equal  enjoyment  of  the  accommodations,  advantages,  facilities 
and  privileges  of  inns,  public  conveyances  on  land  or  water,  theaters,  and  other 
places  of  public  amusement ;  subject  only  to  the  conditions  and  limitations  es- 
tablished by  law,  and  applicable  alike  to  citizens  of  every  race  and  color,  re- 
gardless of  any  previous  condition  of  servitude. 

The  second  section  provided  certain  penal  sanctions,  and  for  civil  ac- 
tion by  the  aggrieved  persons  for  the  recovery  of  a  definite  sum  of  money. 

The  Supreme  Court  of  the  United  States  recently  decided  this  legisla- 
tion of  Congress  unconstitutional,  and,  therefore,  void.  Undoubtedly 
this  decision  is  the  law  of  the  five  cases  decided;  for  it  is  the  judgment 
of  the  court  of  last  resort  concerning  them.  But  while  it  must  be  ac- 
cepted as  the  law  in  those  cases,  is  it  good  law?  Is  it  such  law  as 
ought  to  become  the  settled  rule  of  this  Government?  Is  it  in  harmony 
with  the  principles  of  this  Government  ?  Is  it  a  right  interpretation 
of  the  Constitution?  If  it  is,  then  we  can  not  too  speedily  take  such 
orderly  steps  as  may  lead  to  a  realization  of  the  purposes  this  Nation 
had  in  mind  when  it  adopted  the  fourteenth  article  of  the  Constitution 
as  an  amendment  thereto.  It  was  the  belief  of  the  Nation  when  it 
adopted  that  amendment  that  it  had  removed  the  obstacles  which  in- 
terpretation and  practice  had  interposed  between  the  equality  of  the  ob- 
ligation of  allegiance  and  the  obligation  of  protection ;  and  that  for  the 
future  there  could  be  such  harmonious  co-operation  of  those  two  obliga- 
tions as  would  effect  the  true  office  of  government.  The  Supreme  Court 
in  the  civil-rights  cases  says  this  is  all  a  mistake.  The  language  em- 
ployed by  the  court  in  announcing  this  result  is  as  follows,  namely: 

The  first  section  of  the  fourteenth  amendment  (which  is  the  one  relied  on),  after 
declaring  who  shall  be  citizens  of  the  United  States  and  of  the  several  States,  is 
prohibitory  in  its  character,  and  prohibitory  upon  the  States.  It  declares  that 
"  no  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States ;  nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws."  It  is  State  action 
of  a  particular  character  that  is  prohibited.  Individual  invasion  of  individual 
rights  is  not  the  subject-matter  of  the  amendment.  It  has  a  deeper  and  broader 
scope.  It  nullifies  and  makes  void  all  State  legislation  and  State  action  of  every 
kind  ■which  impairs  the  privileges  and  immunities  of  citizens  of  the  United  States, 
or  which  injures  them  in  life,  liberty,  or  property  without  due  process  of  law,  or 
which  denies  them  the  equal  protection  of  the  laws.    It  not  only  does  this,  but 


ii:  order  that  the  national  will  thus  declared  may  not  be  a  mere  briUuvi  Man, 
the  last  section  of  the  amendment  invests  Congress  with  power  to  enforce  it  by 
appropriate  legislation  To  enforce  what?  To  enforce  the  prohibition  To  adopt 
appropriate  legislation  for  correcting  the  effects  ..f  such  prohibited  Mate  laws 
and  State  acts  and  thus  to  render  them  effectually  null  void  and  innocuous. 
Tin-  is  the  legislative  power  conferred  on  Congress,  and  it  is  the  whole  of  it. 
It  does  not  invest  Congress  with  the  power  to  legislate  upon  subjects  which  are 
within  the  domain  of  state  legislation,  but  to  provide  modes  ol  rebel  against 
State  egislation  or  State  action  of  the  kind  referred  to  It  does  not  authorize 
Congress  to  create  a  code  of  municipal  law  for  the  regulation  of  private  rights, 
but  to  provide  modes  of  redress  against  the  operation  of  State  laws  and  tbe 
action  of  Plate  officers  executive  or  judicial,  when  these  are  subversive  of  the 
fundamental  rights  specified  in  the  amendment.  Positive  rights  and  privileges 
are  undoubtedly  secured  bvthe  fourteenth  amendment ;  but  they  are  secured  by 
wav  of  prohibition  againM  St.-.  laws  and  State  proceedings  affecting  those 
rights  and  privileges,  and  bv  power  given  to  Congress  to  legislate  for  the  pur- 
pose of  carrvine  such  prohibition  into  effect  :  and  such  legislation  must  neces- 
sarily be  predicated  upon  supposed  state  laws  or  proceedings,  and  be  directed 
to  tlu  correction  of  th<  ir  ojjeration  and  eflect. 

I  have  given  this  extended  quotation  from  the  opinion  of  the  court 
in  order  to  get  the  full  force  of  us  position  clearly  before  us.  It  gives 
a  complete  presentation  of  the  position  of  the  court,  and  Irom  which 
it  pronounces  the  act  of  March  1 .  1*75,  unconstitutional  and  void.  I  he 
argument  of  the  opinion  is  wholly  in  support  of  this  position.  But  it 
the  premises  stated  are  not  cornet  the  reasoning  employed  in  their  sup- 
port can  not  bring  us.  to  a  sound  conclusion.  What  are  the  premises? 
Why  first  that  the  amendment  is  a  limitation  on  the  powers  ol  the 
States  second  that  unless  the  States  affirmatively  exercise  the  prohib- 
ited powers  Congress  can  not  enact  remedial  or  protective  legislation. 
The  reasonin"  in  support  of  these  premise- is.  in  substance,  an  eflort  to 
show  that  the  States  have  not  acted  affirmatively.  The  conclusion. 
therefore,  is  that  Congress  exceeded  its  constitutional  power  in  the  pas- 
sage of  the  act  in  question. 

It  doe-  not  seem  to  me  that  this  is  true.    It  does  seem  to  me  that  the 
premises  are  unsound,  and.  consequently,  the  conclusion  erroneous.    It 
is  a  -tran-'e  doctrine  which  asserts  that  a  State,  by  refusing  or  neglect- 
in"  to  extend   the  equal  protection  of  the  laws  to  all  citizens  ol  the 
United  St.ue-  within   its  borders,  can  thereby  suspend  the  power  of 
Congress  to  enforce  the  fourteenth  article  of  the  Constitution.    A  State 
cannot  be  punished  for  withholding  the  equal  protection  of  the  laws. 
It  is  not  a  being  to  which  penal  sanctions  can  be  applied.     There  is  no 
process  that  can  be  issued  compelling  a  State  Legislature  to  enact  a  law. 
The  State  judues  can  not  be  proceeded  against  for  not  enforcing  a  law 
not  in  existence.     The  executive  and  ministerial  officers  of  a  State  can 
not  be  punished  for  neglecting  to  enforce  a  law  which  has  no  being. 
The  State  simplv  refuses  or  neglects  to  act.     It  merely  converts  itself, 
its  legislative,  executive,  and  judicial   departments,  and  all   that  they 
embrace  and  control,  into  a  mas-  of  political  and  governmental  inertia. 
What  can  Congress  do?    The  court  says  nothing  can  be  done;  that  this 
state  of  inactivity  can  not   be  disturbed;  and  that  the  fad  of  it-  pres- 
ence constitutes';)  baniei  which  the  power  of  Congress  can  no1   sur- 
mount     The  fact  exists  that   the  equal  protection  oi  the  law-  is  not 
accorded  to  all  citizens.      H  is  not  denied  by  State  laws,  nor  withheld 
bv  State  acts  or  proceedings.     The  State  makes  no  law.  it  does  not  act. 
it'  docs  not  proceed.    The  state  i-  asleep.    It-  Legislature  is  asleep.    Its 
executive  department  is  asleep.     Its  judicial  department  is  asleep.  We 
must  not  wake  them  up  because  they  are  asleep.     All  oi  the  powers  ol 
the  State  are  dormant  so  far  as  concern-  the  right  of  colored  citizen-  to 
an  equal  protection  of  the  law-.    We  must  stand  aside,  inactive,  power- 
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less;  and  so  the  fourteenth  article  of  the  Constitution  becomes  and  re- 
mains a  brutum  fulmen. 

It  is  true  the  court  says  of  the  amendment: 

It  nullifies  and  makes  void  all  State  legislation  and  State  action  of  every 
kind  which  impairs  the  privileges  and  immunities  of  citizens  of  the  United 
States,  or  which  injures  them  in  life,  liberty,  or  property  without  due  process  of 
law,  or  which  denies  to  them  the  equal  protection  of  the  laws. 

But  suppose  the  State  has  made  no  such  law,  has  performed  no  such 
act,  and  in  these  regards  simply  remains  motionless.  What  then?  Why, 
the  court  says  that  the  amendment  not  only  declares  the  things  stated 
in  the  language  quoted,  but  it  does  more: 

It  not  only  does  this — 

The  court  remarks —  y 

but  in  order  that  the  national  will  thus  declared  may  not  be  a  mere  brutum 
fulmen,  the  last  section  of  the  amendment  invests  Congress  with  power  to  en- 
force it  by  appropriate  legislation. 

If  this  declaration  stood  alone,  or  had  support  in  any  other  part  of 
the  opinion,  the  citizen  would  seem  to  have  some  ground  on  which  to 
base  a  hope  that  an  effective  remedy  may  come  to  him  at  last,  and  that 
the  voice  of  the  nation  might  be  uttered  in  tones  sufficiently  pronounced 
to  wake  the  sleeping  State ;  that  Congress  might  supply  the  cause  which 
should  put  motion  into  the  inertia  representing  the  State,  or  at  least 
give  remedy  in  the  courts  of  the  nation,  or  quicken  the  sense  of  duty 
of  the  offending  inhabitants  who  had  taken  refuge  under  the  bed  of  the 
sleeping  State,  by  an  application  of  the  penal  sanctions  of  national  law. 
Butthe  courtsays,  "No,  this  may  not  be,"  and  startles  us  with  the  ques- 
tion, "To  enforce  what?"  and  still  further  startles  us  with  this  an- 
swer to  its  own  question: 

To  enforce  the  prohibition.  To  adopt  appropriate  legislation  for  correcting 
the  effects  of  such  prohibited  State  laws  and  State  acts,  and  thus  to  render  them 
effectually  null,  void,  and  innocuous.  This  is  the  legislative  powerof  Congress, 
and  this  is  the  whole  of  it. 

And  this  is  the  enforcement  of  the  amendment  and  the  equal  pro- 
tection of  the  law  !  The  citizen  suffers,  the  State  sleeps.  This  is  not 
a  denial,  and  Congress  can  not  act.  The  inert  State  securely  holds  in 
its  slumbering  embrace  one  of  the  definite  powers  of  Congress.  And 
this  is  constitutional  law  ! 

But  the  amendment  says:  "No  State  shall  *  *  *  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws. "  What 
constitutes  a  denial  ?  There  is  an  old  maxim  which  says:  "  Whatever 
the  sovereign  permits  he  commands. ' '  And  our  standard  lexicogra- 
phers tell  us  that  to  ' '  refuse  to  grant  "  is  to  deny ;  that ' '  to  withhold  ' ' 
is  to  deny ;  that  ' '  not  to  afford  ' '  is  to  deny :  that  ' '  not  to  comply  ' ' 
is  to  deny.  Therefore,  if  a  State  permits,  it  commands;  if  it  refuses  to 
grant  the  equal  protection  of  the  laws  it  denies  the  same ;  or  if  it  with- 
holds that  equal  protection,  or  neglects  to  afford  it,  or  omits  to  comply 
with  the  purpose  of  the  amendment  to  the  Constitution,  it  denies  the 
equal  protection  of  the  laws.  Hence,  non-action  is  a  denial.  Permit- 
ting things  to  be  done  in  violation  of  a  duty  or  obligation  is  a  denial  of 
both.  A  failure  to  enact  laws  for  the  equal  protection  of  citizens  is  a 
denial  of  such  protection.  A  neglect  to  enforce  laws  enacted  to  assure 
such  equal  protection  is  a  denial  of  it.  Toleration  of  a  custom  or  prac- 
tice which  asserts  inequality  in  the  enjoyment  of  the  common  rights  of 
citizenship  is  a  denial  of  equal  protection.  The  extremest  oppression 
may  result  from  inaction.  The  power  of  Congress  to  enforce  the  pro- 
visions of  the  fourteenth  article  of  the  Constitution  may  be  forever  held 
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in  abeyance  by  the  non-action  of  the  States  if  the  doctrine  of  the  civil- 
rights  cases  is  to  remain  the  law  of  the  land,  notwithstanding  the  most 
flagrant  violation  of  the  rights  of  citizens  may  be  a  constant  practice  and 
a  perpetual  progress. 

In  the  case  of  Prigg  vs.  The  Commonwealth  of  Pennsylvania  (  Hi  Pe- 
ters, .">;'>!!).  the  Supreme  Court  construed  the  last  clause  of  section  "2,  arti- 
cle 4  of  the  Constitution,  which  reads. 

No  person  held  to  service  or  lul>or  in  one  State,  under  the  laws  thereof,  escap- 
ing into  another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be  dis- 
charged from  such  service  or  labor,  hut  shall  he  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due 

It  was  contended  in  that  case  that  inasmuch  as  there  was  no  delega- 
tion of  power  to  Congress  to  legislate  for  the  enforcement  of  this  pro- 
vision of  the  Constitution,  it  was  simply  an  obligation  imposed  on  the 
States,  and  that,  consequently,  the  act  of  February  1*2,  17!>:»,  providing 
for  the  extradition  of  fugitive  slaves  was  unconstitutional. 

How  did  the  court  meet  this  question?  By  resorting  to  principles  of 
interpretation  which,  if  applied  to  the  civil-rights  cases,  would  have 
maintained  the  constitutionality  of  the  act  under  which  they  originated. 
The  court  then  said: 

How.  then,  are  we  to  interpret  the  language  <>f  the  clause''  The  true  answer 
is.  in  such  a  manner,  as.  consistently  with  the  words,  shall  fully  and  completely 
effectuate  the  whole  objects  of  it.  If  by  one  mode  of  interpretation  the  right 
must  become  shadowy  and  unsubstantial,  and  without  any  remedial  power  ade- 
quate to  the  end.  and  by  another  mode  it  will  attain  its  just  end  and  secure  its 
manifest  purpose,  it  would  seem  upon  principles  of  reasoning  absolutely  irre- 
sistible that  the  latter  ought  to  prevail.  No  court  of  justice  can  be  authorized 
so  to  construe  any  clause  of  the  Constitution  as  to  defeat  its  obvious  ends,  when 
another  construction,  equally  accordant  with  the  words  and  sense  thereof,  will 
enforce  and  protect  them. 

And  so  the  court  held  the  law  of  Pennsylvania  unconstitutional,  and 
the  fugitive  slave  law  valid,  not  because  of  any  special  grant  of  power 
to  Congress,  but  on  the  ground  of  an  implication  springing  from  the 
eighteenth  clause  of  section  1,  article  1,  of  the  Constitution.  That 
clause,  familiar  to  all,  gives  to  Congress  the  power — 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other  |>owers  vested  by  this  Constitu- 
tion in  the  Government  of  the  United  States,  or  any  Department  or  officer 
thereof. 

It  may  be  somewhat  difficult  to  see  just  how  an  implied  power  arises 
from  this  clause  of  the  Constitution  authorizing  Congress  to  enact  defi- 
nite legislation  for  the  enforcement  of  the  provision  relative  to  fugitives 
from  service  and  labor.  But  when  we  grasp  the  reasonableness  of  the 
rule  of  interpretation  adopted  by  the  court  and  consider  the  strength  of 
the  pro-slavery  sentiment  which  prevailed  in  the  country  at  that  time. 
the  result  is  not  one  to  excite  wonder.  The  surprise  is  that  the  same 
rule  of  interpretation  supplemented  with  the  very  general  expressions  of 
acceptanceof  the  doctrine  of  the  equality  of  all  citizens  now  professed  by 
political  parties  and  the  country  generally,  did  not  lead  the  court  to  a 
like  conclusion  in  the  civil-rights  cases.  But  still  greater  is  the  surprise 
when  we  consider  that  the  civil-rights  act  was  supported  by  an  express 
grant  of  power  to  Congress.  And  the  crowning  surprise  is,  that  the 
court  held  the  power  of  Congress  in  the  former  case  to  be  exclusive,  al- 
though based  on  an  implied  power,  while  in  the  latter  it  was  held  not  to 
exist  at  all,  notwithstanding  the  express  grant  which  evidences  it.  It 
does  not  seem  right  that  a  rule  which  supported  the  monstrous  oppres- 
sion of  human  slaverv  shall  be  set  aside  the  moment  in  which  it  could 
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render  effective  service  in  protecting  the  equal  rights  of  citizens;  and 
especially  is  this  to  be  regretted  in  view  of  the  fact  that  protection  is  the 
supreme  duty  of  government. 

This  is  not  progress  but  retrogression.  It  is  a  denial  of  the  old  and 
familiar  saying  that  'revolutions  never  go  backward."  And  this,  in 
my  judgment,  is  most  unfortunate,  inasmuch  as  it  obstructs  the  grad- 
ual movement  of  our  people  towards  such  an  universal  recognition  of 
the  equal  rights  of  all  citizens  as  would  soon  have  resulted  in  perfect 
contentment  of  all  classes  in  this  regard.  If  we  must  have  departures 
from  long  recognized  and  reasonable  rules  of  interpretation  of  the  Con- 
stitution, it  would  seem  better  for  them  to  be  in  the  direction  of  true 
progress  and  a  more  enlightened  jurisprudence  than  the  reverse.  And 
it  is  difficult  for  me  to  realize,  in  view  of  the  momentous  events  that 
have  transpired  in  the  country,  the  earnest  endeavors  that  have  been 
made  to  define  citizenship  and  to  establish  powers  for  its  protection,  that 
no  practical  progress  has  been  made.  Indeed.  I  can  not  surrender  the 
views  I  have  long  held  relative  to  the  true  character  of  our  Govern- 
ment and  expressed  by  me  in  the  debate  on  the  civil-rights  bill  in  the 
Thirty-ninth  Congress,  and  which  bear  repetition  here  in  these  words: 

Before  our  Constitution  was  formed  the  great  fundamental  rights  which  I 
have  mentioned  belonged  to  every  person  who  became  a  member  of  our  na- 
tional family.  No  one  surrendered  a  jot  or  tittle  of  these  rights  by  consenting 
to  the  formation  of  a  government.  The  entire  machinery  of  government,  as 
organized  by  the  Constitution,  was  designed,  among  other  things,  to  secure  a 
more  perfect  enjoyment  of  these  rights.  A  legislative  department  was  created 
that  laws  necessary  and  proper  to  this  end  might  be  enacted.  A  judicial  de- 
partment was  established  to  expound  and  administer  the  laws.  An  executive 
department  was  formed  for  the  purpose  of  seeing  to  the  execution  of  these  laws. 
And  these  several  departments  of  Government  possessed  the  power  to  enact, 
administer,  and  enforce  the  laws  ■'  necessary  and  proper  "  to  secure  these  rights 
which  existed  anterior  to  the  ordination  of  the  Constitution.  Any  other  view 
of  the  powers  of  this  Government  dwarfs  it  and  renders  it  a  failure  in  its  most 
important  office. 

Upon  this  broad  principle  I  rest  my  justification  of  this  bill.  I  assert  that  we 
have  the  power  to  do  those  things  which  governments  are  organized  to  do ;  that 
we  may  protect  a  citizen  of  the  United  States  against  a  violation  of  his  rights  by 
the  law  of  a  single  State;  that  by  our  laws  and  our  courts  we  may  intervene  to 
maintain  the  proud  character  of  American  citizenship  ;  that  this  power  perme- 
ates our  whole  system,  and  is  a  part  of  it,  without  which  the  States  may  run  riot 
over  every  fundamental  right  belonging  to  citizens  of  the  United  States  ;  that 
the  right  to  exercise  this  power  depends  upon  no  express  delegation,  but  runs 
with  the  right  it  is  designed  to  protect ;  that  we  possess  the  sume  latitude  in  re- 
lation to  the  selection  of  means  through  which  to  exercise  this  power  that  bo- 
longs  to  us  when  a  power  rests  upon  express  delegation;  and  that  the  decisions 
which  support  the  latter  maintain  the  former. 

My  views  thus  expressed  have  not  changed.  They  are  not  in  har- 
mony with  the  doctrine  of  the  court  in  the  civil-rights  cases.  This  is 
a  practical  difficulty.  No  matter  how  long  and  well  I  may  argue  against 
it,  it  will  remain.  We  may  not  hope  to  change  the  views  of  the  court 
relative  to  the  Constitution  and  laws  as  they  now  stand.  What  can  we 
do?  Meet  the  difficulty  by  an  opposing  fact.  This  is  practicable.  We 
may  further  amend  the  Constitution,  and  so  define  the  power  of  Con- 
gress that  no  doubt  can  arise  respecting  it.  To  this  end  I  have  pro- 
posed an  amendment  in  form  as  follows,  namely: 
Article  XVI. 

Congress  shall  have  power,  by  appropriate  legislation,  to  protect  citizens  of 
the  United  States  in  the  exercise  and  enjoyment  of  their  rights,  privileges,  and 
immunities,  and  to  assure  to  them  the  equal  protection  of  the  laws. 

I  do  not  claim  perfection  for  this  formula.  It  proposes  a  definite 
grant  of  affirmative  power.  It  seems  to  me  the  only  way  to  practically 
meet  and  completely  overcome  the  position  assumed  by  the  Supreme 
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Court  in  the  civil-rights  cases.     For  while  it  seems  to  me  that  the  court  is 
wrong,  I  do  not  expect  it  to  correct  itself  in  this  regard. 

If  it  should  l>e  claimed  that  the  form  proposed  would  confer  ou  Con- 
gress exclusive  legislative  power  over  the  subject-matter  of  the  article, 
I  have  to  say  that  any  proper  amendment  of  the  phraseology  will  meet 
my  ready  acquiescence.  Mypurpose  isnottoeliminateconcurrentaction, 
but  to  put  the  power  of  Congress  in  this  regard  beyond  dispute,  and  to 
do  this  without  any  reference  to  class  or  race.  It  is  better,  in  my  judg- 
ment, in  whatsoever  we  may  do  in  the  matter  of  the  organization  and 
exercise  of  the  powerto  protect  citizens  of  the  United  States  in  theequal 
enjoyment  of  their  rights,  that  we  proceed  without  reference  to  the  dis- 
tinctions of  race,  color,  or  previous  condition  of  servitude.  There  is 
but  one  citizenship  of  the  United  States,  and  when  we  protect  it  we 
protect  all.  Nativity  and  naturalization  determine  who  are  citizens, 
and  there  are  no  lights  and  shades  of  race,  color,  or  previous  condition 
of  servitude  to  be  considered  in  the  case.  And  in  this  respect  I  quite 
agree  with  an  expression  in  the  opinion  of  the  Supreme  Court  in  the 
civil-rights  cases,  couched  in  this  language: 

When  a  man  has  emerged  from  slavery,  and  by  aid  of  beneficent  legislation 
has  shaken  off  the  inseparable  concomitants  of  that  state,  there  must  be  some 
stage  in  the  progress  of  his  elevation  when  he  takes  the  rank  of  a  mere  citizen, 
and  ceases  to  be  the  sj>ecial  favorite  of  the  laws,  and  when  his  rights  as  a  citizen, 
or  a  man,  are  to  be  protected  in  the  ordinary  modes  by  which  other  men's  rights 
are  protected. 

Nothing  can  be  truer  and  wiser  than  thus  expression  of  the  court  as 
to  what  ought  to  be  the  conditions  attendant  on  citizenship  in  this 
country.  To  this  end  should  tend  such  changes  as  we  may  make  in 
the  Constitution  and  laws.  This  is  the  security  for  the  future  which 
we  should  constantly  have  in  mind.  For  it  is  well  to  remember  that 
about  one-seventh  of  our  population  belongs  to  the  colored  race.  And 
a  conservative  regard  for  the  future  peace  of  this  nation  should  prompt 
us  to  make  sure  that  so  great  a  proportion  of  our  population  shall  have 
no  just  ground  on  which  to  plant  organized  discontent.  Owing  to 
causes  well  understood  by  all,  this  vast  mass  of  citizens  have  frequent 
cause  of  complaint,  and  great  obstacles  to  overcome,  in  their  movements 
toward  an  assured  status  in  regard  to  the  equal  enjo3'ment  of  civil  and 
political  rights.  Prudent  statesmanship  forbids  a  disregard  of  these 
conditions.  The  perplexities  and  dangers  which  attend  other  govern- 
ments because  of  just  grounds  of  discontent  affecting  considerable  sec- 
tions of  their  populations,  should  warn  us  that  it  is  never  safe  to  allow, 
and  much  less  to  practice,  injustice.  Hence  we  should  take  care  that 
our  action  be  such  as  will  bring  all  of  our  citizens  to  that  condition  of 
equality  and  protection  which  will  cause  them  to  feel  that  they  are 
surely  coming  into  the  position  described  by  the  Supreme  Court  in  the 
language  I  have  quoted  from  its  opinion  in  the  civil-rights  eases. 

The  ballot  is  a  prodigious  force  in  this  country.  The  discontented 
portions  of  the  populations  of  other  countries  are  not  armed  with  this 
weapon  as  they  are  in  ours.  The  census  of  1880  discloses  that  the  col- 
ored race  in  the  United  States  possesses  1,487,344  ballots,  or  more  than 
one-sixth  of  the  whole  number.  In  some  of  the  States  they  constitute 
a  majority.  The  most  masterful  office  of  the  ballot  appears  when  it  is 
used  for  the  common  good  and  the  general  welfare.  The  color  line 
should  not  appear  in  the  use  of  the  ballot.  But  it  will  if  it  shows  itself 
in  the  treatment  which  the  colored  race  experience  in  this  country. 
The  ballot  is  the  citizen's  weapon  of  defense,  as  well  as  an  instrument- 
ality through  which  he  may  care  for  the  concerns  of  the  State  and  na- 
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tion.  It  is  natural  that  he  should  consider  the  former  its  primary 
use:  for  in  this  aspect  of  the  case,  however  much  he  may  resist  it,  the 
element  of  self-defense  presses  upon  and  directs  his  action.  It  is  not 
difficult  to  appreciate  the  danger  to  the  security,  peace,  and  best  inter- 
ests of  the  country  which  lies  in  the  possible  concentration  of  more  than 
one-sixth  of  the  voters  in  an  organization  based  on  just  grounds  of  dis- 
content; and  it  should  not  l>e  difficult  to  see  that  a  very  high  duty  de- 
mands that  so  calamitous  a  result  be  avoided  by  such  governmental 
action,  as  will,  by  equal  protection,  establish  contentment  and  "insure 
domestic  tranquillity." 

It  would  be  a  blessing  to  this  nation  if  the  common  interests  of  men 
in  government  should  determine  the  political  associations  of  the  colored 
voters  of  this  country  rather  than  the  distinctive  interests  of  race,  in- 
duced by  inequalities  in  the  enjoyment  of  civil  and  political  rights  and 
privileges  which  too  generally  prevail.  To  effect  this  blessing  was  one 
of  the  chief  offices  of  the  fourteenth  article  of  the  Constitution  and  of 
the  civil-rights  legislation  based  thereon.  The  latter  has  disappeared 
through  judicial  action.  I>ut  if  courts  do  not  rightly  grasp  the  purposes 
of  a  great  people,  or  become  forgetful  of  the  standard  definitions  of 
words  in  common  use  in  our  own  language,  or  become  oblivious  to  a 
state  of  facts  existing  in  many  sections  of  the  country,  which,  by  mere 
toleration,  acquire  the  full  force  of  absolute  denial  of  the  equal  protec- 
tion of  the  laws;  or  conclude  that  because  a  citizen  may  bring  a  suit  at 
his  own  expense  in  a  State  court  for  the  recovery  of  damages  the  full 
measure  of  the  Government's  duty  is  discharged  and  protection,  ample 
and  complete,  assured,  it  will  not  be  well  for  us  to  accept  these  errors 
as  proper  rules  of  action,  and  surrender  our  concern  for  the  future  tran- 
quillity of  the  nation. 

We  will,  doubtless,  all  agree  that  alter  all  has  been  done  that  can  be 
done  by  constitutions  and  laws  there  will  remain  much  for  the  indvid- 
ual  citizen  to  do.  We  can  not  enact  thrift.  This  must  be  worked  out  by 
the  individual.  We  can  not  by  law  establish  social  position.  This  must 
be  won  by  a  development  of  those  admirable  personal  qualities  which 
inspire  the  respect  of  our  fellow-citizens.  We  can  not  ordain  success. 
This  must  come  through  application,  persistence,  and  judgment.  The 
most  that  constitutions  and  laws  can  do  is  to  assure  to  each  citizen*  an 
equal  chance  with  all  others  to  reach  those  ends  which  governments  are 
organized  to  promote.  But  no  citizen  has  an  equal  chance  who  has  not 
equal  protection.  It  is  his  right  to  possess  both.  It  is  the  duty  of  gov- 
ernment to  assure  both.  When  this  is  done  the  obligations  of  allegiance 
and  protection  concur,  and  we  realize  a  solution  of  the  problem  over 
which  philosophers  and  statesmen  have  expended  so  much  discussion, 
and  formulated  in  the  question:  "Which  is  the  best  government?  " 
When  the  two  obligations  named  move  in  the  lines  of  harmony  which 
convert  true  theories  into  current  action  and  consequent  just  results, 
then  we  realize  the  best  government.  Then  allegiance  is  hearty  and  pro- 
tection is  sure.  This  is  more  than  glory  to  a  state.  It  is  justice.  And 
this  will  preserve  a  "perfect  union,"  *  *  *  "  insure  domestic  tran- 
quillity, provide  for  the  common  defense,  promote  the  general  welfare, 
and  secure  the  blessings  of  liberty  to  ourselves  and  our  posterity."  It 
was  in  order  to  assure  these  things  that  our  Constitution  was  ordained 
and  our  Government  established.  Justice  is  the  foundation  of  theentire 
structure.  If  it  be  not  present  in  all  of  our  laws,  and  be  not  observed 
in  our  executive  and  judicial  administrations,  we  can  not  move  in  those 
ways  of  national  order  and  peace  which  evidence  the  contentment  of  a 
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people.  And  it  must  he  an  omnipresent  justice.  Wherever  the  citi- 
zen is,  there  it  must  be.  It  must  go  hand  in  hand  with  the  rights  of 
all.  It  must  know  no  class  nor  race,  nor  distinctions  of  position  or  rank, 
nor  favors  to  riches,  nor  oppressions  to  poverty.  It  must  he  the  defense 
of  each  citizen  and  the  protector  of  all.  Then  shall  we  have  the  con- 
ditions requisite  to  stability.  Then  shall  we  possess  and  enjoy  the 
best  government. 

I  now  move,  sir.  that  the  joint  resolution  he  referred  to  the  Commit- 
tee on  the  Judiciary. 


